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MUNICIPALITY OF SKAGWAY, ALASKA
ORDINANCE NO. 20-13

AN ORDINANCE OF THE MUNICIPALITY OF SKAGWAY, ALASKA AMENDING
TITLE 16 PUBLIC LANDS TO ADD SMC 16.01 DEFINITIONS AND SMC 16.02
APPRAISAL, AND TO AMEND SMC 16.02, SMC 16.04, SMC 16.05, AND SMC 16.06
TO SIMPLIFY AND CLARIFY APPRAISAL TERMINOLOGY AND PRACTICE.

NOW THEREFORE BE IT ORDAINED AND ENACTED BY THE MUNICIPALITY OF
SKAGWAY, ALASKA AS FOLLOWS:

Section 1. Classification. Sections 3, 4, 5, 6, 7, and 8 of this ordinance are of a general
and permanent nature and shall become a part of the Skagway Municipal Code.

Section 2. Purpose. To amend Title 16 Public Lands to: add SMC 16.01 Definitions
and SMC 16.02 Appraisal; and to amend SMC 16.02, SMC 16.04, SMC 16.05, and SMC
16.06; to simplify and clarify appraisal terminology and practice.

Section 3. Addition. The Skagway Municipal Code is hereby amended; (strike-through)
indicates text to be deleted from and (bold underscore) indicates text added to the current
code. SMC Chapter 16.01 Definitions is hereby added as follows:

Chapter 16.01
DEFINITIONS

Sections:
16.01.010 Applicability.
16.01.030 Definitions.

16.01.010 Applicability.
The definitions in this section shall apply to the entirety of Title 16 Public Lands,
unless otherwise specified.

16.01.030 _ Definitions.

A. “Auxiliary to cultivation” are those structures directly necessary for
cultivation, including barns, tool sheds, and green houses. Residences,
retail outlets, and patron parking are not considered auxiliary to cultivation,
and will not be subject to the easement. Any structure combining an
auxiliary and non-auxiliary use will be considered non-auxiliary.

B. “Domicile” is the true and permanent home of a person from which they
have no present intention of moving, and to which they intend to return
whenever they are away.
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C.

“Land” or “lands” as used in this title includes the land and improvements

of any nature made to or upon the land or such improvements, unless the
context clearly indicates otherwise.
“Market Rent” is the most probable rent that a property will bring in a

competitive and open market.
“Market Rental Rate” is the percentage of market value that a comparable

class of private property would bring in the open _market with the same
conditions of lease as offered by the Municipality of Skagway. For improved
properties, a separate lease rate will be developed for the improvements
and the underlying land. The combination of the two rates multiplied by the
corresponding values shall constitute the market rental rate.

“Market Value” is the current version of market value as published by the

Uniform Standards of Professional Appraisal Practice (USPAP) for
properties to be purchased, exchanged or sold.
“Materials” includes minerals.

“Parcel” means a unit of land and usually is a single lot, tract, or survey of

land which is not further subdivided, but may include two (2) or more lots,
tracts, surveys, or acombination thereof if treated as a unit for purposes of
disposal or development.

“Utilities” are those services offered to the general public by private

business that provide for cable television services, heating fuel, and
propane.

Section 4. Addition. The Skagway Municipal Code is hereby amended; (strike-through)

indicates text to be deleted from and (bold underscore) indicates text added to the current
code. SMC Chapter 16.02 Appraisal is hereby added as follows:

Chapter 16.02
APPRAISAL

Sections:
16.02.010 Appraisal Requirements.

16.02.010 Appraisal Requirements.

A.

No lands and/or improvements shall be leased, sold, purchased, exchanged

or arenewal lease issued therefor, unless the same has been appraised at
its _market value within the prior six (6) months. No land and/or
improvements shall be leased, sold, purchased, exchanged or a lease
renewal issued for at less than market rent or market value except as
determined in 16.01.030 (B) and (C). Facilities for supplying utility services
shall not be considered as such improvements.

The borough assembly has determined that there is benefit to the

municipality in having tracts of land in cultivation to protect the heritage of
gardening in Skagway, as well as to beautify the community. The borough
assembly, at its sole discretion, may establish conservation easements for
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municipally owned lands leased for purpose of commercial agriculture. The
lease amount for such lands shall be 50% of market rent. This shall apply
only to the portion of those leased lands under _cultivation. Those lands
within a lease not under cultivation, or not directly auxiliary to cultivation
shall be subject to lease at the full market value.

C. The borough assembly has determined that there is benefit to the residents
and businesses of the community in keeping the cost of utilities offered to
the public at minimum. The borough assembly may, at its sole discretion,
offer adjusted lease rates for municipally owned lands used for the delivery
of utilities to local subscribers of utilities as defined in 16.02.010. The lease
amount for such lands shall be 50% of market rent. This shall apply only to
the portion of those lands necessary to the provision of these utility
services, including all required setbacks. All lands within municipally leased
property not directly necessary to the offering of these utilities, or ancillary
to the offering of these utilities shall be subject to lease at the full market
value.

D. Client. The Municipality of Skagway is the sole client for all appraisals
reguested, commissioned, or contracted for by the assembly or borough
manager, regardless of who contracts for, or pays for, the appraisal.

E. Appraiser _contact. Any appraiser_preparing _a report for _use by the
Municipality of Skagway is required to contact the borough manager before
beqginning work so that the borough manager may issue supplemental
appraisal requirements or additional information specific to the
assignment.

F. Appraisal standards. All appraisals must be prepared in_accordance with
the standards and requirements set out in this Section and with all
applicable standards in _the current edition of Uniform Standards of
Professional Appraisal Practice (USPAP) published by the Appraisal
Foundation. For specific _projects, the borough manager may issue
supplemental instructions. In case of conflict, USPAP prevails.

G. Purpose of the appraisal. The purpose of the appraisal is to estimate the
market value for purchases, sales or exchanges. The purpose of the
appraisal for leases will be to estimate market rent based on the market
rental rate for the land and/or improvements.

H. Intended use and intended users of the appraisal. The Municipality of
Skagway will use the appraisal to establish the market value for a purchase,
sale, or exchange. The Municipality of Skagway will use the appraisal to
establish market rent for lands or lands and improvements to be leased,
including initial lease rent, renewal rent, and rent adjustments.

Appraisal Review. The appraisal may be subject to review by an
independent review appraiser. The appraiser will respond to the appraisal
review within 10 days in writing.

J. Applicant or lessee contact. The appraiser shall contact the applicant or
lessee and offer an opportunity to discuss the appraisal and inspect the
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property with the appraiser. The contact with the lessee or applicant must
be described in the report.

K. Required number of copies. The appraiser shall provide two hard copies
and a PDF copy of the appraisal report.
L. Requirement for an appraisal. No property or interest in property shall be

leased, sold, acquired, exchanged or a lease renewal issued, unless it has
been appraised within the prior six (6) months.

M. Report type. The borough manager will specify the type of appraisal report
that is to be supplied for any given appraisal assignment.
N. Delays in setting rents. Delays in setting or adjusting lease rents due to the

appraisal process shall not change the effective date of the lease rent
change. In the case of renewals, the new rent shall apply retroactively to
the date the lease expired. In the case of rent adjustments during a lease,
the new rent shall apply retroactively to the date of rent adjustment as set
out in the lease.

P. Payment of rents. Rent payments shall be paid in advance, unless the lease
stipulates otherwise. The borough manager will determine whether
payments will be on a monthly, quarterly, semi-annual, or annual basis.

0. Dispute resolution. In the event the lease applicant or lessee refuses to pay
the appraised market rent or appraised market rent adjustment, the lease
applicant or lessee may request a second appraisal paid for solely by the
lease applicant or lessee. After reviewing both appraisals, the borough
manager shall make a recommendation to the assembly for the lease rent
or adjustment. The decision of the assembly shall be final and the lease
applicant or lessee shall immediately begin payment of the rent or rental
adjustment approve by the assembly.

R. Notwithstanding any provision in this chapter, the assembly, in its sole
discretion, may enter _a lease or adjust the market rent of a lease, by
neqotiating the amount of the lease with the lease applicant or negotiating
the amount of the rental adjustment with the lessee, on the condition the
neqotiated lease or the lease adjustment exceeds the market rent as
defined in Section 16.02.010(D).

Section 5. Amendment. The Skagway Municipal Code is hereby amended; (strike
through) indicates text to be deleted from and (bold underscore) indicates text added to
the current code. SMC Chapter 16.02 Lease of Lands is hereby amended as follows:

Chapter 16-02 16.03
LEASE OF LANDS

Sections:

16.023.020 Lands available for leasing.
16.023.025 Referral to voters.

16.023.030 Applications, fees, terms, payment.
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16.023.050 Rights prior to leasing.
16.023.060 Public use.

16.023.070 Review.

16.023.080 Term of leases.

16.023.090 Public notice.

16.023.100 Appeal.

16.023.110 Completion of bid requirements.
16.023.120 Issuance of lease.

16.023.130 Negotiated leases

16.023.140 Responsibility to properly locate on leased premises.
16.023.150 Approval of other authorities.
16.023.160 Terms and conditions of leases.

16.023.020 Lands available for leasing.

A. All lands and interests in land owned by the municipality, including tide and
submerged lands, may be leased as hereinafter provided for surface use only.

B. Tidelands may be leased, subject to the pertinent provisions of this chapter, for
surface use only, but shall not be sold.

C. Before accepting applications to lease lands, the municipality shall have classified

by ordinance the lands in question for leasing and for particular land uses; and a
land use plan of the area shall have been prepared and publicly posted in the office
of the borough clerk for a period of not less than ten (10) calendar days. The land
use plan shall be approved by the borough assembly prior to posting. No lease
shall be granted except for the particular use for which the tract is classified.

16.023.025 Referral to voters.

A. Where required by subsection (B) of this section, the qualified voters of the
municipality shall ratify the lease of real property or an interest therein by voting to
approve or not approve the ordinance providing for the terms and conditions of the
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subject disposal. Ratification shall be by a majority of the qualified voters voting at
a general or special election at which the question of ratification of the ordinance
is submitted. In addition to federal government notice requirements, thirty (30)
days’ notice shall be given of the election, and during that period the borough
assembly shall have published in the municipality a notice stating the time of the
election and the place of voting, describing the property to be sold, leased or
disposed of, giving a brief statement of the terms and conditions of the proposed
sale, and stating the time and date of passage of the ordinance. Notice shall also
be given by posting a copy of the ordinance in at least three (3) public places in
the municipality at least thirty (30) days before the election.

Ratification of the ordinance by the voters shall be required when the value of the
lease payments over the entire term of the lease exceeds five million dollars
($5,000,000.00). This value shall be estimated by multiplying the number of years
in the entire lease term times the average annual rent for the first five (5) years,
notwithstanding the possible future adjustment of the annual rent for subsequent
five (5) year segments of the lease term pursuant to provisions of this chapter. A
renewal option exercisable at the discretion of the lessee shall be counted in
determining the term of the lease for purposes of this subsection.

The whole of this section or any subsection within this section, Referral to voters,
may not be repealed or amended without ratification of the ordinance by qualified
voters of the municipality.

16.023.030 Applications, fees, terms, payment.
Unless otherwise provided by the borough assembly by a resolution which deals with the
lease of specific lands, the following subsections shall apply to land leasing procedures:

A.

Qualifications of applicants or bidders. An applicant or bidder for a lease is qualified
if the applicant or bidder:

1. Is eighteen (18) years of age or over, or

2. Is a group, association, partnership or corporation which is authorized to
conduct business under the laws of Alaska, or

3. Is acting as an agent for another or has qualified by filing with the borough

manager or his designee, prior to the time set for the disposition, a power
of attorney or a letter of authorization creating such agency. The agent shall
represent only one principal, to the exclusion of himself.
Applications for Lease. All applications for lease of lands shall be filed with the
borough clerk on forms provided by her. Only forms completed in full and
accompanied by a one hundred dollar ($100.00) filing fee will be accepted for filing.
Filing fees are not refundable. With every application the applicant shall submit a
development plan showing and stating:
The purpose of the proposed lease;
The use, value and nature of improvements to be constructed;
The type of construction;
Dates construction is estimated to commence and be completed; and
Whether the intended use complies with the zoning ordinance and
comprehensive plan.

agrwbnPE
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C.

Deposits for Cost. All applications filed with the borough clerk will be forwarded to
the borough manager or his designee to determine estimated costs required to
handle the application, including but not limited to one (1) or more of the following:
survey, appraisal, and advertising of the proposed lease of the area under
application. Upon determination of the estimated costs, said official shall notify the
applicant in writing of such costs, and a deposit thereof must be made within thirty
(30) calendar days after the notice is mailed. Failure of the applicant to pay the
deposit shall result in the application being canceled. If the applicant does not
accept a lease within thirty (30) calendar days after it is offered to the applicant, all
deposit money spent or encumbered for survey, appraisal or advertising shall be
forfeited, and the balance, if any, shall be returned to the applicant. If the land
applied for is leased to another, the latter shall be required to pay actual costs of
survey, appraisal and advertising, and the original deposit shall be returned to the
depositor. The lessee shall be required to pay any excess of costs over deposits,
and where the deposit exceeds actual costs, the excess shall be credited to
present or future rents under the lease. All survey, appraisal and advertising shall
be performed only under the control of the municipality, and any such work done
without such control will not be accepted by the municipality.

Payment of Annual Rentals. Unless otherwise provided by the borough assembly
by resolution, the following lease payment schedules shall apply: Annual rentals
of less than five hundred dollars ($500.00) shall be paid annually in advance.
Annual rentals of more than five hundred dollars ($500.00) but less than five
thousand dollars ($5,000.00) shall be prorated and paid in advance every calendar
quarter. Annual rentals of more than five thousand dollars ($5,000.00) shall be
prorated and paid in advance each calendar month.
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16.023.050 Rights prior to leasing.

The filing of an application for a lease shall give the applicant no right to a lease nor to
the use of the land applied for. Any use not authorized by a lease shall constitute a
trespass against the municipality.

16.023.060 Public use.

The lease of any municipal lands may be made to any state or federal agency or political
subdivision of the state or nonprofit organization for less than the appraised value, and
for a consideration to be determined by the borough assembly to be in the best interests
of the municipality.

16.023.070 Review.

The classification of a tract of leased land may be changed only by the borough assembly.
No renewal lease for a use different from that in the original lease may be issued until the
proposed renewal has been approved by the borough assembly by ordinance.

16.023.080 Term of leases.

Leases may be issued for a term of not more than thirty-five (35) years. The applicant
shall state in his application the term desired. In determining whether to grant a lease for
the requested term, the borough assembly shall consider the nature, extent and cost of
the improvements which the applicant agrees as a condition of the lease to construct
thereon, the value of the applicant’'s proposed use to the economy of the municipality,
and other relevant factors. The term of any given lease shall depend upon the desirability
of the proposed use, the amount of investment and improvements proposed to be made
by the lessee, and the nature of the improvements proposed with respect to the durability
and time required to amortize the proposed investment. Unless a different maximum term
is established by ordinance authorizing the lease, the maximum term of a lease shall be
ten (10) years. A renewal option exercisable at the discretion of the lessee shall be
counted in determining the term of the lease for purpose of this subsection.

16.023.090 Public notice.

Public notice of lease of land is required to be given under the provisions of this chapter.
Thirty days’ notice shall be given by posting notice thereof in three (3) public places. The
notice must contain the name of the applicant, a brief description of the land, its area and
general location, proposed use, term, computed annual minimum rental, limitations if any,
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a declaration stating the particular method of disposal by which the disposition is to be
effected and the time and place set for a hearing on the proposed lease.

16.023.100 Appeal.

In cases involving a competitive bidding process, an aggrieved bidder may appeal the
determination of the apparent high bidder to the borough assembly within five (5) days
(excluding Saturday and Sunday) following such determination. Such appeals must be in
writing, must be notarized and contain a short statement on the grounds for appeal. The
borough assembly shall within thirty (30) days of receipt of a timely appeal review the
asserted grounds for appeal and decide the appeal on the record. The assembly may
extend the time for review in its sole discretion. The decision on appeal may be by vote
at the assembly meeting at which the appeal was reviewed or in writing and adopted by
the assembly, in the assembly’s sole discretion. The borough assembly’s decision shall
be final. Any appeal to the Alaska Superior Court shall be on the administrative records
before the assembly.

16.023.110 Completion of bid requirements.

Following the appeal period or the borough assembly’s ruling, the borough manager shall
notify the successful bidder that the municipality is prepared to issue a lease. The bidder
shall be given thirty (30) calendar days from date of mailing the notice in which to remit
to the borough clerk any bid balance. Failure to do so shall result in forfeiture of any and
all rights previously acquired in the proposed lease, and in addition, any monies paid or
deposited with the municipality shall be forfeited.

16.023.120 Issuance of lease.

After expiration of the five (5) day appeal period, or after the ruling on the appeal to the
borough assembly, the borough manager shall cause a lease to be issued and executed
containing such terms as the borough assembly may establish. The assembly reserves
the right to require a guarantor on any lease to a Limited Liability Company (LLC), in the
discretion of the assembly.

16.023.130 Negotiated leases.

Upon authorization by the borough assembly by ordinance, the borough manager may
commence negotiations for the lease of municipal land. The final terms of a negotiated
lease are subject to approval by the borough assembly unless the minimum essential
terms and the authority of the borough manager to execute the lease are set forth in the
ordinance authorizing negotiations. The negotiated lease may not be executed until the
effective date of the ordinance. A negotiated lease may not be executed for less than
market rent.

16.023.140 Responsibility to properly locate on leased premises.

It shall be the responsibility of the lessee to properly locate improvements on the leased
land. It is unlawful to encroach on other lands of the municipality or on lands owned or
leased by another, and violation shall constitute a misdemeanor.
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16.023.150 Approval of other authorities.

The issuance by the municipality of leases under the provisions of this title does not
relieve the lessee of responsibility of obtaining licenses or permits as may be required of
the municipality by duly authorized state or federal agencies.

16.023.160 Terms and conditions of leases.

In addition to other applicable provisions of this code, the terms, conditions and covenants

following as subsections A through U of this section shall govern all leases made under

the provisions of this chapter and shall be incorporated in all such leases of land made or
issued by the municipality unless the borough assembly by resolution provides otherwise
as to a specific lease, and are hereby incorporated as though set out in full in the lease.

The lease shall contain such additional restrictions and reservations as the borough

assembly deems necessary to protect the public interest including but not limited to

hazardous substance and environmental indemnifications and adequate insurance
requirements and additional insured protection for the municipality.

A. Lease Utilization. Leased lands shall be utilized only for purposes within the scope
of the applicable land use classification and the terms of the lease, and in
conformity with the ordinances of the municipality, including any zoning ordinance.
Utilization or development for other than the allowed uses shall constitute a
violation of the lease and subject the lease to cancellation by the municipality at
any time. The terms of this subsection are made a part of all leases and any
violation thereof shall be grounds for cancellation of any lease.

B. Adjustment of Rental. The annual rental payable pursuant to any lease shall be
subject to adjustment by the borough assembly on the fifth anniversary of the date
ofthe-lease and at each five (5) year interval thereafter. The adjusted arnual rent
shall be based on market rent as determined by an appraisal. The appraisal
shall include any improvements owned or made by the Municipality of

Skagway eempu%ed—aHhaPpereentage—e#ﬂ%#&mm&Heer&lue—e#ﬂ%&nd—as—set

deelsren—s—ﬁnal—The new Fental—ameum—market rent shall be effectlve aie on_ the
beginning of the five (5) year interval to which it applies. The failure to complete an
appraisal by the fifth anniversary or at a later five-year interval does not waive the
municipality’s right to increase the annual rate rent by having an appraisal

completed later. completing an appraisal later than the fifth anniversary or later
than-any-five-yearinterval

C. Subleasing. The lessee may sublease lands or any part thereof leased to him
hereunder, provided that the lessee first obtains the approval of the borough
assembly to such sublease. Leases not having improvements thereon shall not be
sublet. Subleases shall be in writing, and subject to the terms and conditions of the
original lease and such further terms and conditions as the borough assembly may
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deem appropriate, including but not limited to hazardous substance and

environmental indemnifications and adequate insurance requirements and

additional insured protection for the municipality. A copy of the sublease shall be
filed with the borough manager.

D. Assignments. The lessee may assign the lease issued to him, provided that the
proposed assignment shall be first approved by the borough assembly under such
further terms and conditions as the borough assembly may deem appropriate. The
assignee shall be subject to all of the provisions of the original lease, and the
assignor shall not be relieved of his obligations thereunder. The assembly reserves
the right to require a guarantor on any assignment to a Limited Liability Company.

E. Modification. No lease may be modified orally or in any manner other than by an
agreement in writing signed by all parties in interest or their successor in interest.

F. Cancellation and Forfeiture.

1. Leases in good standing may be canceled in whole or in part, at any time,
upon mutual written agreement by lessee and the borough assembly. Any
lease may, at the borough assembly’s option, include a term providing that
the lease may be terminated by the lessee upon ninety (90) days’ notice in
writing to the municipality before the end of an annual rental period.

2. If the lessee defaults in the performance or observance of any of the lease
terms, covenants or stipulations, or any applicable term of this chapter, or
any portion of the municipal code as applied to the property in question, the
lessee is automatically in default on the lease by operation of law. If such
default continues for thirty (30) calendar days after service upon lessee of
written notice of default by the municipality without remedy by lessee of the
default, the borough assembly shall take such action as is necessary to
protect the rights and best interests of the municipality, including the
exercise of any or all rights after default permitted by the lease. No
improvements may be removed by lessee or any other person during any
time the lessee is in default.

3. The municipality may cancel the lease if it is used for any unlawful purpose.

4. Failure to make substantial use of the land, consistent with the proposed
use, within one (1) year shall with the approval of the borough assembly
constitute grounds for cancellation. This time period may be extended by
the borough assembly by resolution.

G. Notice or Demand. Any notice or demand, which under the terms of a lease or
under any statute must be given or made by the parties thereto, shall be in writing,
and be given or made by registered or certified mail, addressed to the other party
at the address of record. However, either party may designate in writing such new
or other address to which such notice or demand shall thereafter be so given, made
or mailed. A notice given hereunder shall be deemed delivered when deposited in
the U.S. mails enclosed in a registered or certified mail prepaid envelope
addressed as herein provided.

H. Rights of Mortgagee or Lienholder. In the event of cancellation or forfeiture of a
lease for cause, the holder of a properly recorded mortgage of the improvements
on the land shall be given a duplicate copy of any notice of default in the same
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manner as notice is given the lessee, provided, such mortgagee has given the
borough clerk notice of such mortgage and the mortgagee’s address.

Entry and Reentry. In the event the lease is terminated, or in the event that the
demised lands, or any pan thereof, are abandoned by the lessee during the term,
the municipality or its agents, servants, or representative, may, immediately or any
time thereafter, reenter and resume possession of such lands or such part thereof,
and remove all persons and property therefrom either by summary proceedings or
by a suitable action or proceeding at law without being liable for any damages
therefor. No reentry by the municipality shall be deemed an acceptance of a
surrender of the lease.

J. Re-Lease. In the event that a lease is terminated, the borough assembly may offer
the lands for lease or other appropriate disposal pursuant to the provisions of this
chapter.

K. Forfeiture of Rental. In the event that the lease is terminated because of any

breach by the lessee, as herein provided, the annual rental payment last made by
the lessee shall be forfeited and retained by the municipality.

L. Written Waiver. The receipt of rent by the municipality with knowledge of any
breach of the lease by the lessee, or of any default on the part of the lessee in
observance or performance of any of the conditions or covenants of the lease,
shall not be deemed to be a waiver of any provision of the lease. No failure on the
part of the municipality to enforce any covenant or provision therein contained, nor
any waiver of any right thereunder by the municipality unless in writing, shall
discharge or invalidate such covenants or provisions or affect the right of the
municipality to enforce the same in the event of any subsequent breach or default.
The receipt by the municipality of any other sum of money after the termination in
any manner, of the term demised; or after the giving by the municipality of any
notice thereunder to effect such termination, shall not reinstate, continue or extend
the resultant term therein demised, or destroy, or in any manner impair the
efficiency of any such notice or termination as may have been given thereunder by
the municipality to the lessee prior to the receipt of any such sum of money or other
consideration, unless so agreed to in writing and signed by the borough manager.

M. Expiration of Lease. Unless the lease is renewed or sooner terminated, as
provided herein, the lessee shall peaceably and quietly leave, surrender and yield
up unto the lessor all of the leased land on the last day of the term of the lease.

N. Renewal of Lease.

1. Upon the expiration of the term of any lease, or the cancellation of a lease
by mutual consent of all parties thereto, the borough assembly may grant a
new lease to the lessee or his assignee who owns valuable improvements
thereon, without competitive bidding, provided:

a. The lessee or his assignee makes written application therefor at least
ninety (90) days prior to such termination;

b. The lessee is not in default under the lease;

C. The use to which the land is to be put is compatible with the current

use classification and zoning provisions of the municipal code on that
subject;
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d. Mutually agreeable terms, consistent with the provisions of this
chapter governing lease terms, are negotiated by the municipality
and the prospective lessee.

2. Such lease shall be for market rent,

anniversary.

3. Any renewal preference granted the lessee is a privilege, and is neither a
right nor bargained for consideration.
O. Removal or Reversion of Improvements upon Termination of Lease.

Improvements owned by a lessee may within sixty (60) calendar days after the
termination of the lease be removed by him, provided, such removal will not cause
injury or damage to the lands or improvements demised; and further provided that
the borough assembly may extend the time for removing such improvements in
cases where hardship is proven. All periods of time granted the lessee to remove
improvements are subject to the lessee paying to the municipality pro rata lease
rentals for such periods. If any improvements and/or chattels are not removed
within the time allowed, such improvements and/or chattels shall revert to, and
absolute title shall vest, in the municipality.

P. Compliance with Regulations and Code.

1. The lessee shall comply with all regulations, rules, and the code of the
municipality, and with all state and federal regulations, rules and laws as
the code or any such rules, regulations or laws may affect the activity upon
or associated with the leased land.

2. The lessee shall comply with all provisions of the municipal code which are
promulgated for the promotion of sanitation, life safety and public health.
The leased premises shall be kept in a neat, clean and sanitary condition,
and every effort shall be made to prevent pollution.

3. Fire protection. The lessee shall take all reasonable precaution to comply
with provisions of the municipal code concerning fire protection applicable
to the area wherein the leased premises are located.

Q. Inspection. The lessee shall allow an authorized representative of the municipality
to enter the leased land at any reasonable time for the purposes of inspecting the
land and improvements thereon.

R. Use of Material. All coal, oil, gas and other minerals, and all deposits of stone,
earth or gravel valuable for extraction or utilization, are reserved by the municipality
and shall not be removed from the land except with written permission of the
borough assembly. The lessee shall not sell or remove for use elsewhere any
timber, stone, gravel, peat moss, topsoil, or any other material valuable for building
or commercial purposes; provided, however, that material required for the
development of the leasehold may be used, if its use is first approved by the
borough assembly in writing.

S. Rights-of-Way. The lessor expressly reserves the right to grant easements or
rights-of-way across leased land if it is determined in the best interest of the
municipality to do so. If the lessor grants an easement or right-of-way across any
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of the leased land, the lessee shall be entitled to damages for all lessee-owned
improvements destroyed or damaged. Damages shall be limited to improvements
only and loss shall be determined by fair market value. Annual rentals may be
adjusted to compensate the lessee for the loss of use.

T. Warranty. The municipality does not warrant by its classification or leasing of land
that the land is ideally suited for the use authorized under the classification or lease
and no guaranty is given or implied that it will be profitable to employ land to said
use.

U. Terms of Lease. All leases shall contain such limitations, reservations,
requirements or special conditions as the borough assembly has determined,
including requirements for improvements of a specified value to be constructed or
located on the land within one (1) year from the date of the lease.

Section 6. Amendment. The Skagway Municipal Code is hereby amended; (strike
through) indicates text to be deleted from and (bold underscore) indicates text added to
the current code. SMC Chapter 16.04 Sale of Lands is hereby amended as follows:

Chapter 16.04
SALE OF LANDS

Sections:

16.04.010 Applicability.

16.04.020 Commencement.

16.04.030 Disposal methods.

16.04.040 Minimum acceptable offer.

16.04.050 Restrictions.

16.04.060 J.M. Frey land fund reserve revenues.
16.04.070 Disposals for public use.

16.04.080 Disposal procedures.

16.04.010 Applicability.

The provisions of this chapter shall constitute the formal procedures for the sale or
permanent disposal of real property or interest in real property owned by the Municipality
of Skagway.

16.04.020 Commencement.

The disposal process will commence upon, and be further governed and controlled by, a
non-code ordinance consistent with the procedures set forth herein, and such other terms
or conditions as the borough assembly may determine, identifying the particular land to
be disposed of and the particular disposal method to be used. Lands may not be sold or
otherwise disposed of until the land has been zoned or classified. Tidelands shall not be
sold.
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16.04.030 Disposal methods.

A. Land may be disposed of by sealed competitive bid, auction, over-the-counter
offerings of unsold remnants of any of the foregoing processes, equal value
exchange, negotiated sale, or such other lawful methods as the borough assembly
may approve by ordinance for a specific disposal.

B. Negotiated Sales and Exchanges. Upon authorization by the borough assembly
by ordinance, the borough manager may commence negotiations for the sale or
exchange or other disposal of municipal land. The final terms of a negotiated
disposal are subject to approval by the borough assembly unless the minimum
essential terms and the authority of the borough manager to execute the disposal
are set forth in the ordinance authorizing negotiations. The negotiated disposal
may not be executed until the effective date of the ordinance.

16.04.040 Minimum acceptable offer.
For all sales or dlsposals of municipal property, the mlnlmum acceptable offer shall be

parcel; as determlned by appralsal by—the—bem&gh—assesser—not more than mne%y—egga

days-six_months prior to the date of sale or other disposal. "Date of sale or other
disposal,” for this purpose, shall be the date of bid opening, date of auction, or date of
buyer’'s signing of a purchase contract for negotiated sales, exchanges or over-the-
counter sales.

16.04.050 Restrictions.

The borough manager may, with borough assembly confirmation, place restrictive
covenants in the deeds as deemed reasonably necessary to protect the public health and
welfare or to uphold the municipality’s ordinances, coastal management plan or other
officially adopted land use plans.

16.04.060 J.M. Frey land fund reserve revenues.

A. The revenue from all disposals of land, interests in land, or resources under this
chapter shall be credited to the account of the J.M. Frey Land Fund Reserve;
except:

1. Revenues from the lease, sale or other disposal of land, interests in land,
or resources which are accounted for as an asset held for an enterprise
operation such as water and solid waste utilities or port, may be credited to
the account of the enterprise or to the General Fund;

2. Proceeds from the sale of tax foreclosed land shall be distributed in
accordance with applicable state law with any remainder being deposited in
the J.M. Frey Land Fund Reserve.

3. Proceeds from the sale of land not acquired under the Municipal Entitlement
program may be deposited, as directed by the borough assembly action
approving such disposal, to the account of the J.M. Frey Land Fund
Reserve or the General Fund.
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B.

Unless specifically appropriated from a different source or account, all expenses
for or associated with the acquisition, subdivision, development or disposal of
municipal lands, interests in lands or resources shall be expenses of the J.M. Frey
Land Fund Reserve; except that such expenses which are primarily for the benefit
of the enterprise operation shall be expenses of that enterprise.

16.04.070  Disposals for public use.

A.

Disposal to Governmental Agency. The sale or disposal of land or resources may
be made to a state or federal agency for less than the appraised value, provided
the borough assembly approves the terms and conditions of such disposal by
ordinance.

Disposal to Nongovernmental Agency. The sale, lease or other disposal of
municipal land may be made to a private, nonprofit corporation at less than market
value, provided the disposal is approved by the borough assembly by ordinance
adopted after fourteen (14) days’ public notice and the land or interest in land is to
be used solely for the purpose of providing a service to the public which is
supplemental to a governmental service or is in lieu of a service which could or
should reasonably be provided by the state or the city.

16.04.080 Disposal procedures.

A.

Conduct of sale. The borough manager or his designee shall conduct sales in
accordance with the ordinance approved by the assembly for a specific sale. The
borough manager or his designee shall prescribe the conditions for the conduct of
the sale to the extent not provided by this chapter or otherwise prescribed by the
assembly for a specific sale.

Advertisement. When required by the ordinance authorizing a sale, the
municipality shall place a display advertisement in a newspaper of general
circulation and post the advertisement in at least three (3) public places within the
municipality at least thirty (30) days prior to the sale date. The advertisement shall
contain a general description of the types and locations of the parcels available,
the terms and conditions of purchase, the last day upon which a person may
register for the sale, the date, time and place of any sale activities, and the name,
address and telephone number of the person or office to contact for sale or
registration forms and further information.

Quialifications. To qualify to purchase municipal lands, an individual must be
eighteen (18) years of age or older; a corporation must be registered to do
business in the state. No person, corporation or other association may register or
bid if they have defaulted on a prior sale or lease of municipal real property, or if
they have failed to pay in full any judgment for money damages obtained against
them by the municipality from a court of law. In order to qualify to purchase
municipal lands, the person, corporation or other association must be current on
all payments or debts owed the municipality; including, but not limited to, property
tax and public utility bills.

Minimum offer. Except as described in section .070 of this chapter, no municipal
land or interest in land shall be sold or otherwise disposed of for less than fair
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market value, er—ene-hundred—percent{100%)—of theappraised—valde—as
determined by the-municipal-assesseran appraisal not more than nirety-{90)-days

six months prior to the sale date. The municipality reserves the right to refuse any
or all bids or offers for purchase of lands.

Conditions of Sale. The buyer shall pay all closing costs, including fees for
preparation of documents, escrow fees and recording fees. The municipality
reserves the right to require, in the event the buyer desires to remove or cause to
be removed, merchantable timber, sand or gavel, or other materials, that prior to
commencement of such activity, the entire remaining principal and accumulated
interest, or any unpaid portion of the purchase price, be paid in full to the
municipality. Any subsequent transfer or sale of the property by the buyer prior to
full payment shall require the written approval of the municipality.

Section 7. Amendment. The Skagway Municipal Code is hereby amended; (strike

through) indicates text to be deleted from and (bold underscore) indicates text added to
the current code. SMC Chapter 16.05 is hereby amended as follows:

Chapter 16.05
REAL PROPERTY ACQUISITION

Sections:

16.05.010
16.05.020
16.05.030
16.05.040
16.05.050
16.05.060
16.05.070
16.05.080

Acquisition authority.

Approval by assembly.

Acquisition by eminent domain.
Acquisition by conveyance.

Grants and gifts.

Leases.

Land exchanges.

Exemption from competitive bidding.
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16.05.010  Acquisition authority.

A. The municipality may acquire real property for any public purpose, or as otherwise
authorized by law.
B. Except where this chapter establishes a procedure for acquiring real property, the

municipality may acquire real property in any manner not prohibited by law.

16.05.020 Approval by assembly.
In addition to any other assembly action that may be required by law with regard to real
property acquisition by the municipality, the following shall be subject to assembly
approval:
A. Acquisitions of real property, except:
1. Acquisitions for which the specific location is identified and specifically
authorized for purchase under an approved capital improvement budget,
previously approved by the assembly.

2. Acquisitions of rights-of-way incidental to a construction project which has
been approved by the assembly.

3. Acquisitions by foreclosure or by judicial proceedings or settlements other
than proceedings in eminent domain.

4. Acquisitions pursuant to the selection of state lands under the provisions of
AS 29.65.010 et seq.

5. Acquisitions by the dedication of any interest in property in connection with
the approval by the municipality of a subdivision plat under the provisions
of Title 20.

6. Acquisitions by donation or devise without cost to the municipality.

B. The institution of eminent domain proceedings on behalf of the municipality.

16.05.030  Acquisition by eminent domain.

A. Definitions. As used in this section, the following terms shall have the meaning
given in this subsection:
1. Property owner means the owner of record as shown in the records of the
Recorder for the Skagway Recording District.
2. Tenant means any person other than the property owner known to be in
actual possession of the real property.
B. The municipality may exercise the powers of eminent domain and declaration of
taking as set out in AS 09.55.250 — 09.55.460.
C. In accordance with AS 29.35.030, the power of eminent domain may not be

exercised to acquire private property from a private person for the purpose of
transferring title to the property to another private person for economic
development, except as provided by AS 09.55.240(d)(1) — (6), and may not be
exercised for purposes expressed in AS 09.55.240(e).

D. Notice to property owners. Prior to the assembly granting approval for the use of
eminent domain as provided in Section 16.05.020(B), notice shall be given to all
property owners and tenants whose property is subject to being taken.
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1. Notice shall be in writing to the property owners and tenants, and shall be
postmarked or hand-delivered no fewer than ten days before the date on
which the assembly approves the use of eminent domain.

2. The notice shall contain the following:

a. The name and description of the project which requires acquisition
of the property, including a map of the project area.

b. The location and legal description of the affected parcel and
identification of the property interest to be acquired.

C. The date, time and location of the first meeting at which the assembly
will consider approval of the authority to use eminent domain if
necessary to acquire property.

d. The name and telephone number of an individual within the
administration who will answer questions about the project.

E. Required negotiation.

1. The borough manager shall, prior to submitting a request to the assembly
for the use of eminent domain, make a good-faith effort to negotiate the
acquisition of the property.

a. The first offer shall be an _appraiser’s the-municipality’s-estimate of
fair market value.

b. The borough manager may consider evidence presented by any
interested party which substantiates a greater value, and may adjust
municipality’s offer accordingly.

C. All offers must be in writing. No borough employee or representative
or assembly member or the mayor has any actual or apparent
authority to make any verbal offer or to accept any verbal offer to
purchase property on behalf of the municipality.

2. After examining all available evidence relating to value, the borough
manager shall prepare a final offer in writing.

3. In no case may the municipality acquire property under this section at a
price which is higher than fair-the market value of the property.

4, Within 30 days of the delivery of the final offer, if such is not accepted, the
borough manager shall file a request to use eminent domain with the
assembly.

5. Upon approval by the assembly of the use of eminent domain, the
municipality may file its eminent domain action on any property where an
agreement has not been reached.

F. Public hearing. Prior to granting a resolution approving the use of eminent domain,

the assembly shall hold a public hearing not to exceed two hours, unless extended
by motion of the assembly at which any interested citizen may testify concerning
the use of eminent domain and the municipality’s final offer as provided in
16.05.030(C).
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16.05.040  Acquisition by conveyance.

A. Any instrument pertaining to the conveyance of real property to the municipality
and requiring execution by the municipality shall be signed by the mayor and
attested by the borough clerk.

B. No conveyance of real property to the municipality shall be effective until accepted
in writing by the mayor, provided that no such acceptance shall be required to
perfect a property interest in lands:

1. Acquired by foreclosure or by judicial proceedings or settlements including
proceedings in eminent domain.

2. Acquired pursuant to the selection of state lands under the provisions of
state law.

3. Acquired through the physical appropriation of lands by an act giving rise to

a finding of inverse condemnation.

16.05.050 Grants and gifts.

Real property to be acquired as a grant or as a part of a program of grants or which is
offered to the municipality as a gift, or at less than fai—market value and which is not
required for an approved project, may be accepted only upon the approval of the
assembly by resolution.

16.05.060 Leases.

A. The borough manager may lease real property for use by the municipality to the
extent that funds are appropriated for that purpose. Lease agreements for real
property must be in the interest of the public. The borough manager may lease
such property under terms and conditions negotiated by the borough manager and
approved by the assembly.

B. All leases for real property shall contain a clause permitting termination upon the
failure of the assembly to appropriate sufficient funds for the continued lease of the
property during the next fiscal year. A lease of property from another by the
municipality which does not contain such a clause shall be deemed to have
incorporated therein a clause reading as follows:

"This lease shall terminate on June 30 of any year during
which the assembly of the Municipality of Skagway fails to
appropriate sufficient funds for the lease of the subject
property during the following fiscal year. Such termination
shall be without penalty.”

16.05.070 Land exchanges.

Real property may be acquired in part or in whole through land exchanges. Upon direction
of the assembly by motion, the borough manager may commence negotiations for the
exchange of lands. The final terms of a disposal pursuant to this section are subject to
approval by the assembly and shall be set forth in ordinance form. The disposal may not
be executed until the effective date of the ordinance._Land exchanges shall be based
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on appraisals of each parcel with the parcels being equalized by a cash settlement
for the difference.

16.05.080 Exemption from competitive bidding.
Because of the unique nature of real property, the municipality need not acquire real
property by competitive bidding.

Section 8. Amendment. The Skagway Municipal Code is hereby amended; (strike
through) indicates text to be deleted from and (bold underscore) indicates text added to
the current code. SMC Chapter 16.06 Easements, Use Permits and Resource Removal
Permits is hereby amended as follows:

Chapter 16.06
EASEMENTS, USE PERMITS AND RESOURCE REMOVAL PERMITS

Sections:

16.06.010 Easements.

16.06.015 Encroachment of Structures.
16.06.020 Temporary use permits.
16.06.030 Timber and resource disposal.

16.06.010 Easements.

A. Authorized. The borough manager may convey or lease an easement in
municipally owned land upon approval by the borough assembly. Easements shall
be non-exclusive unless otherwise provided in the easement document.

B. Application and Fee. The applicant for an easement shall apply to the borough
manager or his designee on a form prescribed by the borough manager. The
application shall be accompanied by plans, reports, a narrative and other material
sufficient to permit the municipality to evaluate need for and use to be made of the
requested easement. The application shall also be accompanied by a base fee of
fifteen dollars ($15.00) plus an amount determined by the borough manager or his
designee to cover the cost of an appraisal of the value of the easement. From time
to time, the borough manager shall adjust the base fee to reflect changes in the
cost of municipal services.

C. Departmental Action. The application for the easement shall be referred for
comment to municipal departments which may have an interest in the parcel
subject to the proposed easement. Upon receipt of the comments of the
departments, the borough manager shall refer the application and departmental
comments to the borough assembly. Upon receipt of the borough manager’'s
recommendation, the borough assembly may, by resolution, authorize the borough
manager to execute the easement under such terms and conditions as are
authorized by the borough assembly.

D. Survey. Prior to the execution of an approved easement, the applicant shall
provide a survey of the easement to the standards required by the borough
manager.
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E.

Easement Price. The sale or lease price of an easement shall be the appraised
value established not more than nirety{(90)-days—prior—six_months prior_to
borough assembly authorization of the easement. Upon execution of the easement
by the municipality, the applicant shall pay to the municipality the market value of
any marketable materials, timber or other resources within the easement area
which will be destroyed, cut or removed. The borough manager shall determine
the value of resources of any marketable materials, timber or other resources
within the easement area which will be destroyed, cut or removed.

Improvements and Changes. No improvements or changes in improvements may
be made within an easement unless first approved by the borough manager.
As-built Plans. Immediately upon completion of the construction of any
improvements within the easement area, the easement holder shall provide the
borough manager with accurate, complete and legible as-built drawings of such
improvements. Upon making any changes or additions to such improvements, the
permittee shall provide the borough manager with as-built drawings showing such
changes or additions.

Restoration. The borough manager may require restoration and the posting of such
security for restoration as he determines necessary.

16.06.015 Encroachment of Structures.

A.

Except as provided by this chapter, it shall be illegal for anyone to construct or
cause to be constructed any structure, as defined in SMC 15.12.080(l), or portion
of any structure, upon public streets, alleys, or rights-of-way owned by the

Municipality of Skagway. Any such encroachments of structures built prior to

February 1, 1999, as determined based upon the R&M Survey completed on

February 6, 1998, shall be administered as follows:

1. The portion of any structure constructed within the urbanized area (SMC
15.08.025) prior to 1910 that encroaches upon the property of the
Municipality of Skagway shall receive a permanent easement which
terminates on the demolition of the portion of the structure encroaching onto
public property or portions of the structure immediately adjacent to the
encroachment, unless an exact replica of the structure is reconstructed on
the site.

a. Cost of Permanent Easement — The cost for the permanent
easement shall be $1.00. The fee will be paid upon the effective date
of the easement.

2. The portion of any structure constructed within the urbanized area (SMC
15.08.025) after 1910, but before February 1, 1999 that encroaches upon
the property of the Municipality of Skagway shall receive a lifetime
easement that shall terminate upon the destruction or demolition of the
portion of the structure encroaching onto public property or portions of the
structure immediately adjacent to the encroachment.

a. Cost of Lifetime Easement — The cost of the lifetime easement shall
be 8% of the assessed valuation of the portion of the improvement
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encroaching upon municipal property, per annum. The fee will be
paid with the property taxes each year.

3. Both permanent and lifetime easements shall be recorded with the district
court and become affixed to the deed of ownership of the respective
properties.

4, Structures outside of the urbanized area constructed prior to February 1,

1999 encroaching on the property of the Municipality of Skagway may be

granted easements, leases, or vacation of right-of-way, at the discretion of

the borough assembly.
Penalties — The owner of any structure constructed after February 1, 1999, found
to be encroaching on any public street, sidewalk, alley, or right-of-way shall remove
such structure from public property, or pay a fine equal to 25% of the assessed
valuation of the entire improvement which contains the encroaching structure.
Such fine shall be imposed on an annual basis until the said encroachment has
been removed.

16.06.020 Temporary use permits.

A.

The borough manager or his designee may issue temporary use permits for the
purpose of authorizing entry onto and use of municipal property for exploration,
survey, archaeological exploration and other uses of less than one (1) year which
are essentially nondestructive. Permits issued under this section shall be for such
fees and under such terms and conditions as the borough manager determines
are appropriate.

The borough assembly may, by resolution in each specific case, authorize the
borough manager to grant permits to applicants for the use of municipal lands for
a period not to exceed two (2) years, without appraisal of the value of the land or
public auction of the permit, for any purpose compatible with the land use
classification of such lands, and on such terms for such use as the borough
assembly determines. The provisions of Section 16.02.160 of this chapter shall,
insofar as practical, apply and be a part of every such permit.

16.06.030 Timber and resource disposal.

A.

The borough manager or his designee may authorize the sale or disposal of
resources on municipal land, including materials and structures, dead and down
or diseased timber for such fees and under such terms and conditions as he
determines are appropriate. Materials and structures may be sold or disposed of
only if the borough manager determines that there is little commercial value for the
material or structure and the disposal is incidental to or consistent with a planned
use of the property.

The borough assembly may, by resolution in each specific case, authorize the
borough manager to grant permits to applicants for the purpose of removing earth,
stone, gravel, timber or other resource from such lands, in which event the
payment due the municipality under the permit shall be based on the fair market
value of the materials removed, and the borough assembly’s resolution hereunder
shall constitute the written permission required under Section 16.02.160 R.
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Section 9. Severability. If any provision of this ordinance or any application thereof to
any person or circumstance is held invalid, the remainder of this ordinance and the
application to other persons or circumstances shall not be affected thereby.

Section 10. Effective Date. This ordinance shall become effective immediately upon
adoption.

PASSED AND APPROVED by a duly constituted quorum of the Borough Assembly of
the Municipality of Skagway this 21t day of May, 2020.

Emily A. Deach, Borough Clerk

(SEAL)




